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THE PETIT JURY IN VIRGINIA
15.oo THE PETIT JURY IN VIRGINIA
.O Constitutional Provisions
The sixth amendment to the Federal Constitution provides that
"in all criminal prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial jury of the State and district
wherein the crime shall have been committed....1 While this constitu-
tional provision has not been extended to the states,2 the right to a
jury trial in criminal cases in Virginia is guaranteed by section 8 of the
Bill of Rights of the Virginia Constitution which provides:
That in criminal prosecutions a man hath a right to... a
speedy trial by an impartial jury of his vicinage, without whose
unanimous consent he cannot be found guilty.3
The same section of the Constitution also provides that the General
Assembly may enact laws permitting juries of less than twelve but
greater than five jurors to try misdemeanors, may classify cases, and may
prescribe the number of jurors for each class of case. It provides
further that if the accused in a criminal case pleads not guilty, he may,
with the consent of the court and of the Commonwealth's Attorney,
be tried by a smaller number of jurors or be tried without a jury.
.o. Waiver of Trial by Jury
A felony is tried without a jury if, after having been advised by
counsel, the accused pleads guilty in person or if, after having been ad-
vised by counsel, the accused pleads not guilty and there is concurrent
consent by the accused, the Commonwealth's Attorney and the court
to hear the case without a jury.' The statutory requirements that
the plea of guilty be entered in person by the accused and that the ac-
cused be advised by counsel are statutory and may be waived.2 Failure
to meet one or both of these requirements is open only to direct at-
tack and not to collateral attack.3 Similarly, misdemeanors are tried
"US. CONST. Amend. VI.
Pointer v. Texas, 38o U.S. 400, 411-12 (1964) (concurring opinion).
3VA. CONsT. art I, § 8 (1902).
WA. CODE ANN. § 19.1-192 (Repl. Vol. 196o).
2 Mitchell v. Youell, 13o F.2d 88o, 881-82 (4th Cir. 1942); Cottrell v. Common-
wealth, 187 Va. 351, 361, 46 S.E.2d 413, 418 (1948); Gross v. Smyth, 182 Va. 724, 728,
3o S.E.2d 570, 571-72 (1944).
3'-hornhill v. Smyth, 185 Va. 986, 989, 41 S.E.2d 11, 12-13 (1947).
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without the intervention of a jury if the accused, himself, or by his
counsel, pleads guilty, or if there is a plea of not guilty coupled with
the concurrent consent of the accused, the Commonwealth's Attorney
and the court to hear the case without a jury.4 Also, if a person has
been admitted to bail or has been released on his own recognizance and
he fails to appear before the court of record in accordance with the
condition of his bail or recognizance, he is deemed to have waived
trial by jury. If his bond or recognizance states that such failure to ap-
pear will be deemed a waiver of trial by jury,5 the case may be heard in
the absence of the accused as if he had pleaded not guilty.
If a jury trial is not waived by the accused, then the criminal offense
with which he is charged, whether it be a misdemeanor or a felony, must
be tried by a jury. The remainder of this paper deals with the selection
of the jury which tries these criminal offenses.
.03 Number
The jury for the trial of felonies consists of twelve persons' and for
misdemeanors of five persons.2 The panel from which the jury is se-
lected for the trial of felonies normally consists of twenty persons3 and
for misdemeanors of eleven persons. 4 In the absence of a waiver these
provisions are mandatory and a departure from them constitutes a
deprivation of the due process of law.5 Thus it has been held error in
the trial of a misdemeanor to have a panel of one less than required by
statute.6 On the other hand a trial of a misdemeanor by a jury of seven
instead of the five required by statute was held not to constitute error
when no objection was made until after the verdict had been rendered.
7
In the former case there was possiblity of prejudice against the accused,
while in the latter the mistake was obviously in the accused's favor. Also
WTA. CODE ANN. § 19.1-193 (Repl. Vol. 196o).
51bid.
'VA. CODE ANN. § 19.1-207 (Repl. Vol. 196o).
2
VA. CODE ANN. § 19.1-206 (Repl. Vol. 196o).
3 VA. CODE ANN. § 19.-196 (Repl. Vol. 1960). For a more detailed discussion of
the size of the panel see 15.07-4 infra.
'VA. CODE ANN. § 19.1-206 (Repl. Vol. 196o).
5Kennedy v. Commonwealth, 168 Va. 721, 726, 191 S.E. 634, 636 (1937); Elkins
v. Commonwealth, 161 Va. 1043, 1046-47, 171 S.E. 602, 603 (1933).
OElkins v. Commonwealth, supra note 5.
Bowen v. Commonwealth, 132 Va. 598, 60%, 111 S.E. 131 (1922). Also see VA.
CODE ANN. § 19.1-201 (Repl. Vol. 196o) which the court relied on in reaching its
decision.
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in the former case objections were assigned at every stage of the pro-
ceedings, thereby negating any possibility of waiver.8
.o4 Striking Jurors and Challenges
There are two types of challenges in Virginia: challenges for cause
and peremptory challenges. As a matter of trial technique, the chal-
lenges for cause will be made first. These challenges are allowed in
trials of both misdemeanors and felonies.' The court or counsel for
either party may examine any person who is called as a juror to
determine whether the prospective juror has any interest in the case or
is biased.2 The stated purpose of this voir dire examination "is to
ascertain whether any juror has any interest in the case, or any bias or
prejudice in relation to it, and that he in fact stands 'indifferent in
the cause.' "3 in determning whether a juror should be excused the
court will take several factors into consideration, including: (a) the
juror's opinion as to what the outcome of the case should be;4 (b) the
juror's view on capital punishment if it is a felony punishable by
death;r, and (c) any other factor that might result in bias.6 The court
8Elkins v. Commonwealth, 161 Va. at 1045, 111 S.E. at 602.
'VA. CODE ANN. § 19.1-208 (Repl. Vol. 196o).
WA. CODE ANN. § 8-199 (Repl. Vol. 1957) which is made applicable to all crim-
inal offenses by VA. CODE ANN. § 19.1-206 (Repl. Vol. 196o). Also see Ballard v.
Commonwealth, 156 Va. 98o, 997-98, 159 S.E. 222, 228 (1931) which said:
The right of trial judges to excuse jurors in proper cases has been so
long recognized and so long exercised that this construction of the statute ...
is settled by usage.
Carpenter v. Commonwealth, 186 Va. 851, 865, 44 S.E.2d 419, 425-26 (1947) held
that:
A jury should be composed of persons who will decide a case according
to the law and the evidence, free from bias, prejudice, or fixed opinion.
Prospective jurors should be examined accordingly to determine their
qualifications.
3Davis v. Sykes, 202 Va. 952, 956, 121 S.E.2d 513 (1961).
'Winn v. Commonwealth, 16o Va. 918, 924, 168 S.E. 351, 353 (1933); Cox v.
Commonwealth, 157 Va. 900, 912, 162 S.E. 178, 183 (1932); Pitchford v. Common-
wealth, 135 Va. 654, 662-63, 115 S.E. 707, 710 (1923); Dejarnette v. Commonwealth,
75 Va. 867, 869-72 (1881); Little v. Commonwealth, 66 Va. (25 Gratt.) 921, 923 (1874).
WVA. CODE ANN. § 19.1-210 (Repl. Vol. 196o). Also see Hampton v. Common-
wealth, 'go Va. 531, 548-49, 58 S.E.2d 288, 295 (195o); Cluverius v. Commonwealth,
81 Va. 787, 795 (1886); Montague v. Commonwealth, 51 Va. (io Gratt.) 767, 771-72
(1853); Clore's Case, 49 Va. (8 Gratt.) 6o6 (1851).
arrar v. Commonwealth, 201 Va. 5, 8-9, 1o9 S.E.2d 112, 114-15 (1959). But
see Melvin v. Commonwealth, 202 Va. 511, 513, 118 S.E.2d 679, 68o (ig6), where,
in a prosecution for larceny of oysters, the fact that the jurors might have been
owners, lessors or operators of assigned oyster beds did not disqualify them from
jury service; and Burford v. Commonwealth, 132 Va. 512, 516, 11o S.E. 428, 429
(1922), where the defendant had been convicted by the same jury but on a different
charge it was held that the jury was not disqualified to sit.
1967]
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has stated that a prospective juror's candor, interest, fairness, prejudice,
and bias are elements for the trial judge's consideration in determin-
ing a juror's competence.7 This does not mean that the juror must be
ignorant of all the facts and issues involved: the important consider-
ation is whether the "juror can lay aside his impression or opinion and
render a verdict based on the evidence presented in court."8
Peremptory challenges are reserved to enable the attorney to strike
those jurors he does not want to serve on the jury but for whom he
could show no cause to strike. Both the Commonwealth and the ac-
cused are allowed four peremptory challenges against the panel of
twenty summoned for a felony9 and three against the panel of eleven
for a misdemeanor.' 0 The striking of the veniremen is done alternately
with the Commonwealth beginning." If either the Commonwealth or
the accused fails to strike off enough veniremen to bring the panel
down to the proper number, the remaining ones to be stricken will be
chosen by lot.12 When alternate jurors have been summoned, both
the Commonwealth and the accused are allowed one additional per-
emptory challenge.13 In cases where two or more defendants are jointly
indicted for a felony, they are allowed four peremptory challenges be-
tween themselves;' 4 but in case they cannot agree on which veniremen
to strike the court will select by lot those to be stricken.' 5 These pro-
cedures are mandatory and it has been held to be reversible error
MHevener v. Commonwealth, 189 Va. 8o2, 81l, 54 S.E.2d 893, 898 (1949), and
Slade v. Commonwealth, 155 Va. 1o99, iio6, 156 S.E. 388, 391 (1931).
8Rees v. Peyton, 255 F. Supp. 507, 512 (EM.. Va. 1964). In connection with notes
13 through 18 supra see 15.05-5 infra for further discussion.
9VA. CODE ANN. §§ 19.1-207 and 19.1-208 (Repl. Vol. ig6o). These sections could
easily be merged without any loss of meaning. It is obvious that § 19.1-207, when
it refers to "striking off jurors," is referring to peremptory challenges mentioned
in § i9.1-2o8. A reading of § 19.1-2o9 makes this clear since the title of the section
refers to peremptory challenges; yet in the body of the statute only the "striking
jurors" is mentioned.
'VA. CODE ANN. § 19.1-208 (Repl. Vol. 196o), and VA. CODE ANN. § 8-2oo (Repl.
Vol. 1957). Also see Kennedy v. Commonwealth, 168 Va. 721, 191 S.E. 634 (1937).
This is another of the examples where Title 8, Civil Remedies and Procedure, is
applicable to criminal procedure for misdemeanors because of § 19.1-206 (Repl. Vol.
196o). This only confuses matters and it would therefore be better if all the statutes
dealing with criminal procedure were placed together and kept separate from
those dealing with civil procedure. If for no other reason it would alleviate the
necessity of going back and forth between the two volumes of the Code.
"VA. CODE ANN. § 19.1-207 (Repl. Vol. 196o).
"Ibid.
WVA. CODE ANN. § 19.1-216 (Repl. Vol. 196o).
UVA. CODE ANN. § 19.1-208 (RepI. Vol. 1960).
'5Ibid.
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when they were not complied with. 16 There is a presumption, absent
evidence to the contrary, that they have been complied with.' 7 Thus,
when it did not appear from the record that the striking of veniremen
from the panel was done alternately but only that the Commonwealth
struck four, a presumption arose that the striking occurred alternately. 8
However, where an accused's objection to a venireman was improperly
overruled it was held to be reversible error because the defendant
had had to use one of his peremptory challenges to strike his name.19
.05 QUALIrICATIONS AND EXEMPTIONS
.o5-1 Who Is Liable To Serve
A citizen who is over twenty-one years of age,' has been a resident
of Virginia for a year,2 has been a resident of the county, city or town
for six months preceding his being summoned as a juror,3 and "is
competent in other respects, except as hereinafter provided" is liable
for jury service.4 Permitting an underage juror to serve has been held
not to be reversible error when no objection was made until after
the verdict had been rendered.5 With regard to the residency require-
ments, a member of the armed forces of the United States is not deemed
to be a resident solely because he is stationed in the State.6 If he
would otherwise be a resident, his military status does not bar him
from serving as a juror.7 Standing alone, the phrase "competent in
other respects, except as hereinafter provided" is meaningless. The
courts interpreting the first part of the phrase have held that it means
the jurors must be probi, aut liberi, et legales homines.8 This refers
"Hall v. Commonwealth, 8o Va. 555, 561 (1885), reaffirmed in Richards v. Com-
monwealth, 81 Va. ilo, 116-17 (1885) and in Cluverius v. Commonwealth, 81 Va.
787, 789 (1886).
'1 Riddick v. Commonwealth, 135 Va. 724, 726, 115 S.E. 523, 524 (1923).
28lbid.
"Dowdy v. Commonwealth, 5o Va. (9 Gratt.) 727, 735-37 (1852).
'VA. CODE ANN. § 8-174 (Repl. Vol. 1957). This section is made applicable to




iHite v. Commonwealth, 96 Va. 489, 495, 31 S.E. 895, 896 (1898). Also VA. CODE
ANN. § 8-201 (Repl. Vol. 1957), made applicable to all criminal offenses by § 19.1-2o6
(Repl. Vol. 196o), specifically covers this irregularity and VA. CODE ANN. § 19.1-201
(Repl. Vol. 196o) impliedly covers it.
6VA. CODE ANN. § 8-174 (Repl. Vol. 1957). This section is made applicable to
all criminal offenses by § 19.1-206 (Repl. Vol. 196o).
'This is implied from the wording of the statute.
6Booth v. Commonwealth, 57 Va. (16 Gratt.) 519, 527 (1861), reaffirmed in
Waller v. Commonwealth, 178 Va. 294, 301-02, 16 S.E.2d 8o8, 8io-ii (194).
1967]
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to the common law qualifications for a juror. These have been sum-
marized as follows:
'Hence it has been always clearly holden that aliens, minors or
villeins cannot be jurors.' Also infamy is a good cause of chal-
lenge to a juror; as that he is outlawed, or that he hath been
adjudged to any corporeal punishment whereby he becomes
infamous, or that he hath been convicted of treason, or felony,
or perjury, Scc. 9
It has always been held that the phrase is not to be interpreted as
dealing with the constitutional provision pertaining to the qualifica-
tions of voter, i.e., payment of poll taxes.10
The "except as hereinafter provided" part of the phrase was prob-
ably included in anticipation that some or all of the common law
requirements would later be enacted as statutory requirements. This
would prevent the disqualification from being in the Code twice. In
fact some of the common law requirements have been merged into the
statute" but this fact does not affect the ones which have not been
merged.
12
.05-2 Who Is Disqualified From Service
The following persons are disqualified from jury service: idiots,
lunatics, inmates of charitable institutions, and persons convicted of
a felony or petit larceny.' To prevent the possibility of biased or
prejudiced jurors the following are also disqualified: persons who
have requested that their name be placed in the jury box; 2 persons
9Booth v. Commonwealth, supra note 8, at 528.
"Waller v. Commonwealth, 178 Va. at 3oo-o1, 16 S.E.2d at 8io.
21See for example, VA. CODE ANN. § 8-175 (Repl. Vol. 1957) and VA. CODE ANN.
§ 18.1-275 (Repl. Vol. 196o).
'2 Waller v. Commonwealth, 178 Va. at 302, 16 S.E. ad at 811 and Booth v. Com-
monwealth, supra note 8, at 528.
WA. CODE ANN. § 8-175 (Repl. Vol. 1957). To make this section more concise
part (2) which reads: "Persons convicted of bribery, perjury, embezzlement of pub-
lic funds, or petit larceny...." should be reduced to read as follows: Persons con-
victed of felony or petit larceny. This would eliminate the redundancy in this part.
VA. CODE ANN. § 18.1-275 (Repl. Vol. 196o) also provides that a person convicted of
perjury or of procuring another to commit perjury is ineligible to serve as a juror.
This is a needless repetition and should be eliminated from § 18.1-275 since it is
specifically covered by § 8-175. But see, with regard to felonies, Puryear v. Com-
monwealth, 83 Va. 51, 57-8, 1 S.E. 512, 517 (1887). In this case it was held that
a conviction for a felony, for which the offender had been pardoned, did not dis-
qualify the offender from serving on a jury since, under the Constitution then in
effect, the pardon obliterated the offense.
2VA, Copp ANN. § 8-176 (Rep1. Vol. 1957).
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who have or expect to have a case tried during the same term;3 persons
who have an interest in the case or have formed a fixed opinion con-
cerning the case; 4 and persons who live two miles from where the felony
was allegedly committed.5 The latter disqualification has certain
exceptions applicable in areas where it would be impractical to adhere
to such a disqualification. 6 A limited disqualification for felonies
punishable by death is where the juror does not believe in capital
punishment.
7
There is also a restriction on the amount of jury service permitted
or required of a person.8 If a person was sworn and sat as a juror
during one term of court he is not allowed to sit during another
term of court during the same "jury year," i.e., during the same term
for which the jury list was drawn.9 Thus, if the four terms of court for
the year were February to May, May to September, September to
November, and November to February, a juror who was sworn and
sat in the February to May term could not sit in the September to
November term. But a juror could serve twice within the same calen-
dar year by serving in the 1966 part of the fourth term and the 1966
part of the first term of the next "jury year."'10 There is no apparent
WA. CODE ANN. § 8-177 (Repl. Vol. 1957).
'VA. CODE ANN. § 8-199 (Repl. Vol. 1957). Dejarnette v. Commonwealth, 75 Va.
867, 869-72 (881) held that a juror who stated that he could not give the accused
a fair trial was not competent. Slade v. Commonwealth, 155 Va. 1O99, 1o6, 156 S.E.
388, 391 (1931) extended the rule somewhat by holding that a juror who was
biased or prejudiced or who had a fixed opinion about the case was not compe-
tent. This was modified in Rees v. Peyton, 225 F. Supp. 505,512 (E.D. Va. 1964) which
held that even if a juror was biased he was competent if he could "lay aside his
impression or opinion and render a verdict based on the evidence presented in
the case."
Also see 15,04 supra, especially text accompanying footnotes 13 through 18.
WVA. CODE ANN. § 19.1-211 (Repl. Vol. 196o) and VA. CODE ANN. § 19.1-2OO (Repl.
Vol. 196o). Here again there is a redundancy in the Code.
"See VA. CODE ANN. § 19.1-211 (Repl. Vol. 196o). A juror who lives within two
miles of where the alleged felony was committed may be impaneled, if the county
in which he resides has a population in excess of 95,ooo [Fairfax (275,002), Arlington
(163,4oi), Henrico (117,339)] or if the county in which he resides has a town with
a population greater than half that of the county [Front Royal (7,949) in Warren
County (14,655)] or if there is at least part of a military reservation located in
the county in which he resides.
WA. CODE ANN. § 19.1-210 (Repl. Vol. 1960).
"VA. CODE ANN. § 8-179 (Rep1. Vol. 1957).
"Ibid. Also see Brown v. Commonwealth, 156 Va. 956, 961, 157 S.E. 552, 554
(1931).
nBrown v. Commonwealth, 156 Va. 956, 157 S.E. 552 (1931). Also, in cities hav-
ing a population of 5ooooo or more [Norfolk (304,869), Richmond (219,958), Ports-
mouth (114,773), Newport News (113,662), Roanoke (97,11o), Alexandria (91,023),
Hampton (89,258), Virginia Beach (85,218), Chesapeake (73,647), Lynchburg (54,790)]
no person is required to serve for a period greater than two weeks during the one
year period, either as a petit or a grand juror, unless at the expiration of the two
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reason for this restriction nor is any reason given by the Code. It
is possible that the legislature felt that it would be too much of a
burden to require service for more than one term. As it is, a person
might spend two or three weeks sitting as a juror on a long-drawn-
out case. A closely related possibility is that the legislature wanted to
avoid the possibility of having "professional jurors."
.o5-3 Who Is Exempt From Service
The following are excused from jury service: (i) political and pub-
lic office holders;' (2) lawyers and members of the medical or related
professions; 2 (3) farmers during the harvest season; 3 (4) ministers of the
gospel; 4 (5) professors, tutors and pupils of public seminaries, while in
session; 5 (6) persons over the age of seventy; 6 (7) women who within
fifteen days after having received notice that their names are to be
placed on the jury list notify the jury commissioners that they do not
desire this to be done; (8) and persons whose work or residence makes
it impractical for them to serve.
8
week period the juror is engaged in the trial of a case. VA. CODE ANN. § 8-179 (Repl.
Vol. 1957).
"This group includes the following: the Governor and Lieutenant Governor
of Virginia; members of the General Assembly; clerks of both houses of the Gen-
eral Assembly; the Secretary of the Commonwealth; the Attorney General; the
State Treasurer; the Auditor of Public Accounts; the Comptroller; State Corpora-
tion Commission members; the Commissioner of Agriculture and Immigration; the
Superintendent of Public Instruction; the President and Vice-President of the
United States; members of both houses of Congress and their respective officers;
the judge of any court; officers of any court who are in actual service and re-
ceiving compensation; sheriffs; town and city policemen; keepers of the county
and corporation jails; the superintendent of the penitentiary and his assistants
and the guards; regularly employed members of a town or city fire department;
customhouse officers; post-masters; post-officers; post-riders; stage drivers; and
superintendents and servants of public hospitals and lunatic asylums. VA. CODE
ANN. § 8-178 (Supp. 1966).
-This group includes practicing attorneys, dentists, licensed physicians who
are practicing, duly licensed optometrists, and registered pharmacists while engaged
in the practice of their professions. VA. CoDE ANN. § 8-178 (Supp. 1966).
5 rhis group includes fruit growers while harvesting crops; all persons while
actively engaged in harvesting or securing grain, hay, potatoes or tobacco. And
during the tobacco marketing season any tobacco warehouseman or others em-
ployed at the warehouse or engaged in purchasing or handling the tobacco there.
VA. CODE ANN. § 8-178 (Supp. 1966).
4VA. CODE ANN. § 8-178 (Supp. 1966).
5Ibid.
OIbid.
7Supra note 5 and VA. CODE ANN. 1§ 8-182 (Repl. Vol. 1957). There are three
possible reasons for excusing women: (x) women are too emotional for jury service;
(2) many women have small children and it would be too expensive for them to
hire babysitters; and (3) the place for the woman has traditionally been in the
home.
8 This group includes telephone and telegraph operators; train dispatchers and
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This list of exemptions is quite broad, too broad in fact, and this
has probably resulted from pressure on the legislature by groups who
feel that they are too busy to serve. A list this broad actually cuts down
on the effectiveness of the jury system since it excuses from jury service
a major portion of the population which has been exposed to any form
of higher education-the better educated group would presumably be
better qualified to serve in such a responsible capacity.
One would think that exemption from jury service did not mean
disqualification. Indeed the cases on point hold this.9 In one case the
court, without any reason, struck a prospective juror off the panel,
saying that he "was busy picking tomatoes." The juror would fall
under the third category of exemptions above but he did not request
to be excused after having been put on the panel and the accused
objected to the court's striking the juror. On appeal this was held
to be error since a person exempt from jury service is not the same as
one who is disqualified. The lower court had acted arbitrarily in re-
moving the juror.10
However, it appears that in actual practice this distinction, with
the exception of women who are expressly given a choice, does not
exist and persons who are exempt are treated as though they were
disqualified. When preparing jury lists, the jury comissioners exclude
those who are known to be exempt. A better practice would be to
include the names of exempt persons on the jury list, informing them
when summoned that they do not have to serve if they desire to be
excused. An alternate possibility would be to treat all exempt persons
as women are now treated.
.o6 Preparation of the Jury Lists and Panels
Jury commissioners are appointed by the court before the first term
each year,' to prepare a jury list from which the jurors for the four
trainmen, mariners; ferrymen; active members and officers of the Virginia National
Guard, the Virginia State Guard and the Virginia Naval Militia; licensed pilots;
undertakers and their assistants and the citizens of Tangier Island and of Broad
Water and of Cobb Islands, VA. CODE ANN. § 8-178 (Repl. Vol. 1957).
OWessels v. Commonwealth, x64 Va. 664, 667, 18o S.E. 419, 420 (1935) and Booth
v. Commonwealth, 57 Va. (16 Gratt.) 519, 526-27 (1861). The latter case did not
actually involve this point but the court did discuss the matter, drawing a dis-
tinction between exemption and disqualification.
"Wessels v. Commonwealth, 164 Va. at 667, i8o S.E. at 420.
'VA. CODE ANN. § 8-18o (Supp. 1966) and VA. CODE ANN. § 8-181 (Repl. Vol.
1957).
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terms during the year will be selected.2 The statute provides that the
list for each county or city shall not include less than ioo nor more
than 3oo names, except in some of the more populous areas. 3 The
commissioners may put the name of any person who is eligible for
jury service on the list.
After the list is prepared the commissioners place the names on
individual ballots, fold the ballots evenly or place them in small cap-
sules so they will resemble one another, and put them in the jury box.
4
This box is locked and placed in the custody of the clerk, to be opened
only by order of the judge.5
From the names in the jury box, the clerk of the court or his
deputy draws the names of twenty-four persons, 6 of whom twenty are
to be summoned.7 However, the judge may specify that a number
greater than twenty-four be drawn and a number greater than twenty
be summoned.8 The drawing of these names, which are placed on the
jury list and attached to the writ of venire facias, takes place in the
judge's presence; 9 or if he is absent, before a commissioner in chancery
and one reputable citizen not connected with a case to be tried; 10
WA. CODE ANN. § 8-182 (Repl. Vol. 1957) and VA. CODE ANN. § ig.i-i98 (Repl.
Vol. 196o).
WA. CODE ANN. § 8-182 (Supp. 1966) and VA CODE ANN. § 8-182 (Repl. Vol.
1957).
VA. CODE ANN. § 8-184 (Repl. Vol. 1957).
UIbid.
WA. CODE ANN. § 19.1-198 (Repl. Vol. ig6o).
WA. CODE ANN. § 19.1-196 (Repl. Vol. 1960). Also see 15.07.
WA. CODE ANN. § 19.1-199 (Repl. Vol. 196o) (felonies) and VA. CODE ANN. § 8-190
(Repl. Vol. 1957) (misdemeanors). For felonies the number drawn is not to be more
than four greater than the number to be summoned. Hardy v. Commonwealth, 11o
Va. 910, 917, 67 S.E. 522, 524-25 (gio), held that it was permissible for the clerk to
issue the writ of venire facias ordering the entire list of forty persons to be sum-
moned. Looney v. Commonwealth, i 5 Va. 921, 928-29, 78 S.E. 615, 626-27 (1913) held
that it was reversible error to draw sixty persons and only order thirty to be sum-
moned. Also see Patrick v. Commonwealth, 115 Va. 933, 937-38, 78 S.E. 628, 630
(1913) (thirty persons placed on the list).
WA. CODE ANN. § 19.1-198 (Repl. Vol. 1960). Also see Palmer v. Commonwealth,
143 Va. 592, 13o S.E. 398, 400 (1925), which says that unless the judge can actually
be present in the clerk's office, he is absent within the meaning of this section. See
VA. CODE ANN. § 8-187 (Repl. Vol. 1957) for the alternate procedure for misde-
meanors.
'OVA. CODE ANN. § ig.i-i98 (Repl. Vol. 1960). See VA. CODE ANN. § 8-187 (Repl.
Vol. 1957) for the alternate procedure for misdemeanors.
Ashlock v. Commonwealth, io8 Va. 877, 878-79, 61 S.E. 752, 753 (19o8), held
that "...it was not intended that the commissioner in chancery ... should be the
deputy of the clerk. [It is apparent] ... from [§§ 8-187 through 8-189 and § 19.1-198]
... that the court should designate a commissioner who is not a deputy of the
clerk."
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or if no commissioner is available, before two reputable citizens."
Both this method and the method specified in sections 8-187 through
8-igo may be used in impaneling jurors in misdemeanor cases. 12 There
are, however, only a few variations between the two methods.' 3
The twenty persons who are summoned constitute the jury panel.
The Code provides that only one panel shall be summoned for a single
term of court unless the judge directs otherwise. 14 This panel shall
be used for the trial of all cases, felonies, misdemeanors, and civil
cases at that term of court. Consequently, if it appears that the selec-
tion of the jury panel satisfies the requirements for the trial of a
felony case, it will also satisfy requirements for the trial of misde-
meanors and civil cases.' 5
A name that is drawn is not placed on the jury list if it is known
that the person is dead;' 6 has moved from the county or city;'
7 is
related to the accused or the prosecutor, or in homicide cases, to the
UVA. CODE ANN. § 19.1-198 (Repl. Vol. ig6o). Also see Patrick v. Commonwealth,
115 Va. 933, 935, 78 S.E. 628, 63o (1913), where the court said that only those who
stand indifferent between the parties should take part in the selection of the
jurors. "... [I]t is clear ... that . .. [the prosecuting attorney] was purposely not
included among those who should attend the drawing of juries in felony cases."
E2VA. CODE ANN. §§ 19.1-197 and 19.1-2o6 (Repl. Vol. 196o). Also see Gray v.
Commonwealth, 132 Va. 674, 676, i11 S.E. 276, 277 (1922).
" VA. CODE ANN. § 8-187 (Repl. Vol. 1957), provides that if the judge's pres-
ence at the drawing cannot be secured then the drawing is to be held in the pres-
ence of the commissioner in chancery. There is no requirement, as with § 19.1-198,
that one reputable citizen also be present. If no commissioner is available, § 8-187
provides that the drawing is to be held in the presence of "one or two citizens,"
not "two reputable citizens" as required by § 19.1-198. Also § 8-189 gives the pro-
cedure to follow when the jury is not drawn in advance. There is no correspond-
ing section for felonies.
Since one jury drawn each term may be used for the trial of all cases, it would
greatly simplify matters if the one procedure provided for in Title ig were adopted
for all cases. There is no apparent reason for having alternate methods of select-
ing the jury panel, especially in light of § 19.1-197.
1'VA. CODE ANN. § 19.1-197 (Repl. Vol. ig6o). This section uses the word "jury"
when it obviously means the panel of 20 veniremen summoned.
15Ibid. The writ does not have to list the name of everyone who is to be tried
nor is it necessary for the writ to show that the persons summoned will try more
than one type of case, i.e., civil and felony cases. Bennett v. Commonwealth, lo6 Va.
834, 836, 55 S.E. 698, 699 (19o6).
""If there is drawn from the box the name of a person who has died ... such
name shall not be placed on the list as [it is] ... drown...." VA. CODE ANN. §
19.1-200 (Repl. Vol. 1966). In Ashlock v. Commonwealth, lo8 Va. 877, 879, 61 S.E.
752, 753 (1908) the court said that "the clerk.., has no right to leave off the list
the name of any person not embraced" by this section. As far as other classes of
persons are concerned, e.g., persons who are biased or have fixed opinions, it is
a question for the court.
'WA. CODE ANN. § 19.1-200 (Repl. Vol. 196o). Also see Thurman v. Common-
wealth, 107 Va. 912, 914, 6o S.E. 99, 1oo (19o8).
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deceased;'s is known to reside within two miles of the place where
the felony to be tried was committed; 19 or is known to be exempt
or disqualified.20 A list that has been drawn and does not include
a particular class of persons is not per se evidence of discrimination.
21
The punishment for fraudulently drawing jurors is imprisonment
in jail for up to one year and a fine not to exceed five thousand
dollars.
22
15.07 ISSUANCE OF THE WRIT OF VENIRE FACIAs
.07-1 General
"As soon as may be" after the veniremen have been drawn and
placed on the list, the clerk of the court issues a writ of venire facias
directing the officer of the court to summon twenty of the twenty-four
persons on the list.1 It has been held that the writ, although not
18VA. CODE ANN. § 19.1-2oo (Repl. Vol. 196o). McElroy v. Commonwealth, 153
Va. 877, 886, 149 S.E. 481, 484 (1929), said: "The language employed clearly evinces
the intention of the legislature to preclude from jury service those persons who by
reason of blood relationship may be biased or prejudiced, so as to afford a fair
and impartial trial of the case."
In this case the juror was related (a third cousin) to the accused who tried
to have the verdict against him set aside. The court said that if the juror had been
related to the prosecutor, the juror would have been disqualified; but here the juror
was related to the accused, and it was not shown that the juror had any ill feeling
toward the accused. This coupled with the fact that the jury dealt leniently with
the accused caused the court to hold that the verdict should not be set aside since
no injustice occurred.
'"VA. CODE ANN. § 19.1-200 (Repl. Vol. 196o) and VA. CODE ANN. § 19.1-211
(RepI. Vol. 196o). Also see MdDaniel v. Commonwealth, 165 Va. 709, 722, 181 S.E.
534, 539-40 (1935), which says that "the name of one who lives within the two mile
limit is to be withdrawn only if that fact is known to the clerk or other persons at-
tending the drawing. The burden is upon the accused to show that is so known...."
Cited with approval in Kline v. Commonwealth, 165 Va. 754, 757, 182 S.E. 274
(1935).
The purpose of these sections is to get persons not personally familiar with
alleged crimes so they will be better qualified to give an impartial decision. White-
head v. Commonwealth, 6o Va. (i9 Gratt.) 64o, 650-52 (1870).
2mVA. CODE ANN. § 8-188 (Repl. Vol. 1957).
aNear v. COmmonwealth, 202 Va. 20, 28-29, 116 S.E.2d 85, 9o-91 (196o), held
that the mere absence of women did not show discrimination; Bailey v. Common-
wealth, 193 Va. 814, 824, 71 S.E.2d 368, 372-73 (1952), held that one not only had
to allege discrimination but also had to prove a purposeful and intentional dis-
crimination; and Patterson v. Commonwealth, 139 Va. 589, 603, 123 S.E. 657,
661-62 (1924), held that the lack on the jury of a member of the accused's race did
not show discrimination per se.
22VA. CODE ANN. § 18.1-298 (Repl. Vol. ig6o).
'VA. CODE ANN. § 19.1-194 (Repl. Vol. 1960). Also see 15.o6 and note io, 15.06
supra.
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a part of the record,2 is an indispensable process to authorize the
sheriff or other official to summon the jury.3 The record, however,
must show that the jury was brought in under a writ of venire facias.
4
The persons so summoned attend court on the first day of the term
or at some other time if the judge so directs.5 However, the court
is not allowed to charge the grand jury in their presence if the persons
so summoned are to try anyone indicted by this grand jury.6
The method for impaneling juries for misdemeanors may follow
the procedure outlined above or that set forth in Title 8.7 The two
methods are substantially the same, but there are variations. 8
2Myers v. Commonwealth, go Va. 785, 786, 2o S.E. 152 (1894).
'Vallen v. Commonwealth, 134 Va. 773, 778-79, 114 S.E.2d 786, 788-89 (1922)
(even though the writ is an indispensable process, objection must be raised before
the jury is sworn or 19.1-2oi will apply.); Jones v. Commonwealth, ioo Va. 842, 850,
41 S.E. 951, 954 (1902); Curtis v. Commonwealth, 87 Va. 589, 591, '3 S.E. 73, (1891)
(dictum); Vawter v. Commonwealth, 87 Va. 245, 247, 12 S.E. 389 (189o).
'Barker v. Commonwealth, go Va. 82o, 824, 2o S.E. 776, 777 (1894) and Myers
v. Commonwealth, supra note 2.
WA. CODE ANN. § 19a-i96 (Repl. Vol. 1g6o).
0 lbid. This statute also provides that a violation of the last provision will
constitute reversible error in any criminal case which is tried by a jury with one
or more veniremen who were present when the grand jury was charged.
Also see, VA. CODE ANN. § 55-299 (Repl. Vol. 1958), which provides for the is-
suance of a writ of venire facias against a convict; and VA. CODE ANN. § 15.1-74
(Repl. Vol. 1964), which provides for the deputy to summon the jury when the
sheriff of any county or the sergeant of any city is unable to do so. VA. CODE ANN.
§ 15.1-80 (RepL. Vol. 1964), provides that said deputy mentioned above shall sub-
scribe his name to the process as well as the name of his principal.
As to the proper officer to execute the writ, it was held in Smith v. Common-
wealth, 47 Va. (6 Gratt.) 696, 697 (1849), that where the defendant was examined
before the Hustings Court in Richmond and was sent to the Circuit Court of Hen-
rico to be tried, the sergeant of the City of Richmond was the proper person to
execute the writ.
Also see, Nicholas v. Commonwealth, 91 Va. 741, 745-47, 21 S.E. 364, 365-66
(1895), for a general discussion of this paragraph and Thurman v. Commonwealth,
107 Va. 912, 914-15, 6o S.E. 99 (19o8), for a discussion of the writ being returnable
on "the next day of the term thereof."
WA. CODE ANN. §§ 19.1-2o6 and 19.1-197 (Repl. Vol. 596o). Also see, Gray v.
Commonwealth, 132 Va. 674, 676, "1l S.E. 276, 277 (1922).
See generally, Blakely v. Commonwealth, 182 Va. 614, 620-21, 29 S.E.2d 863, 865
(1944), which held that the jury for a disdemeanor could be impaneled from either
or a combination of the venire drawn before the present trial for a felony and
another venire drawn before the present trial for a misdemeanor; and Bennett v.
Commonwealth, io6 Va. 834, 836, 55 S.E. 698, 699 (19o6); and Rudd v. Common-
wealth, 132 Va. 783, 793-94, "i S.E. 270, 273-74 (1922), a misdemeanor case which
held that a second writ issued during the term for a felony should not be quashed
merely because enough veniremen were available from the first writ drawn for the
trial of a misdemeanor.
STitle 19 provides that the court or judge may cause a venire facias to issue at
any time for the trial of a felony. VA. CODE ANN. § 19a-195 (Repl. Vol. ig6o). There
1967]
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15.07-2 List of Names, Occupations, etc.
After the writ has been executed by the officer, he prepares a list
showing the names, occupations and addresses of the veniremen sum-
moned.1 This list is then delivered to the clerk of the court from
which the writ issued. On request, the clerk will show this list to
the parties or counsel who may desire to investigate some of the pros-
pective jurors for the purpose of enabling them to make their chal-
lenges. Inaccuracies in the list do not constitute reversible error.2
15.07-3 Joint Indictments
If a person indicted jointly with others for a felony elects to be
tried separately, the venire summoned for the trial may be used for the
one who is tried first. Then the court shall award a venire facias for
the others who may also elect to be tried jointly or separately.' Persons
is no corresponding section in Title 8. But see, VA. CODE ANN. § 8-189 (Repl. Vol.
1957). Also see, Kemp v. Commonwealth, 59 Va. (18 Gratt.) 969, 981 (1868).
Title 8 also requires the officer to summon the veniremen at least three days
before they are required to attend. VA. CODE ANN. § 8-188 (Repl. Vol. 1957). Again
there is no corresponding section in Title 19.
"VA. CODE ANN. § 19.1-203 (Repl. Vol. 196o).
2
1 bid. Harrison v. Commonwealth, 183 Va. 394, 398, 34 S.E.2d 136, 138 (1944).
'VA. CODE ANN. § 19.1-202 (Repl. Vol. 196o). Under the old law it was proper
for the court to quash the panel summoned under the venire facias for those jointly
indicted and to direct a venire facias for summoning a venire for the trial of each
of them separately at the same term of court. See M'Whirt v. Commonwealth, 44
Va. (3 Gratt.) 594, 602 (1846).
The rule was stated later in Kemp v. Commonwealth, 59 Va. (18 Gratt.) 969,
981 (1868): "By our law, persons jointly indicted for felony may elect to be tried
separately, as a matter or right.... At common law, no such right exists; but it
rests in the discretion of the court, in such case, to allow or refuse separate trials."
Barnes v. Commonwealth, 92 Va. 794, 8o2, 23 S.E. 784, 786 (1895), amplified this
rule: "Each and every person indicted jointly for a felony may elect, as a matter
of right, to be tried separately ... and the attorney for the Commonwealth has
the right to try them separately, subject to the control of the court; but persons
jointly indicted cannot be tried jointly without the concurrent election of them-
selves, on the one hand, and the attorney for the Commonwealth or the court,
on the other."
In Campbell v. Commonwealth, 2o Va. 507, 512, 112 S.E.2d 115, 119 (1966)
involved a case where the accused was tried separately by the Commonwealth on a
joint indictment for a felony even over his objection. The court made it clear
that the permissibility of this rested in the court's discretion. "There have been
expressions of dicta in previous decisions [citing Barnes here] which indicate the
Commonwealth has the right to elect separate trials for persons indicted jointly.
Regardless of what we have heretofore said we think the fair and better view...
is and we now hold that whether the Commonwealth may try a defendant separate-
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indicted jointly for a misdemeanor are not entitled to be tried severally
as a matter of right.
2
15.07-4 Additional Jurors
Where a sufficient number of jurors cannot be obtained from
those summoned and in attendance for felonies under the first writ,1
the court may cause another writ to issue.2 This is to summon as
many persons as may be necessary to obtain a panel of twenty free
from exception. 3 These veniremen, in the same manner as ones sum-
moned under earlier writs, may be used for all cases to be tried
during the term.4
On second or subsequent writs any number of persons may be
summoned.5 The same is true for the alternate misdemeanor pro-
ly on a joint indictment for a felony over his objection rests in the sound dis-
cretion of the trial court."
Therefore, as the rule now stands, the jointly indicted defendants can elect
to be tried separately as a matter of right while it is within the trial court's dis-
cretion whether or not to allow such an election by the Commonwealth.
'Jones v. Commonwealth, 72 Va. (31 Gratt.) 836, 838-39 (1878); Commonwealth
v. Lewis, 66 Va. (25 Gratt.) 938, 942 (1874).
"VA. CODE ANN. § 19.1-204 (Repl. Vol. ig6o). In Short v. Commonwealth, go Va.
96, 97, 17 S.E. 786, 787 (1893), the defendant objected when a person summoned was
not removed from the grand jury on which he was serving and required to be sworn
on his voir dire and placed on the panel if found free from exception. The court
held that one serving on the grand jury at the time of selecting the petit jury was
not "in attendance."
Also see Ballard v. Commonwealth, 156 Va. 98o, 997-98, 159 S.E. 222, 228 (1931)
and Cox v. Commonwealth, 186 Va. 798, 803-04, 44 S.E.2d 363, 365 (1947).
VA. CODE ANN. § 19.1-204 (Repl. Vol. 196o) . Vawter v. Commonwealth, 87 Va.
245, 247, 12 S.E. 339 (89°), held that the writ was an indispensable process. But
see Patrick v. Commonwealth, 115 Va. 933, 938, 78 S.E. 628, 631 (1931), and Wallen
v. Commonwealth, 134 Va. 773, 779, 114 S.E. 786, 788-89 (1922), where the objec-
tion to the lack of a venire facias for a subsequent venire was not made before the
jury was sworn.
3VA. CODE ANN. § 19.1-204 (Repl. Vol. 196o).
'VA. CODE ANN. §§ 19.1-197 and 19.1-204 (Repl. Vol. 196o). Also see Balkely v.
Commonwealth, 182 Va. 614, 620-21, 29 S.E.2d 863, 865 (1944), which held that the
jury for a misdemeanor could be impaneled from either the venire drawn for an
earlier felony trial or the venire drawn for an earlier misdemeanor trial, or from
both venires.
Rudd v. Commonwealth, 132 Va. 783, 793-94, 111 S.E. 270, 273-74 (1922) (mis-
demeanor, held that the fact that enough jurors could be had from the writ which
had been issued earlier for the trial of a felony did not negate the possibility of
selecting jurors from the second writ, which had also been issued for an earlier trial.
5VA. CODE ANN. § 19.1-204 (Repi. Vol. 1960). Also see, Wormely v. Common-
wealth, 51 Va. (0o Gratt.) 658, 685-86 (1853); Snodgrass v. Commonwealth, 89 Va.
679, 683-84, 17 S.E. 238, 239-40 (1893) (second writ contained 6 names); Quillin v.
Commonwealth, 165 Va. 768, 774, 182 S.E. 218, 220 (1935) (second writ contained 6
names.)
19671
382 WASHINGTON AND LEE LAW REVIEW [Vol.XXIV
cedure as specified in Title 8 when the jury is not drawn in advance.6
When the court thinks the case might be protracted, it may direct
the selection of one or two additional jurors. These are called "alter-
nate jurors." Their qualifications are the same, they take the same
oath, sit near the regular jurors and obey all orders of the court7
15.07-5 Jurors from Another County
If a sufficient number of jurors cannot be found conveniently
in the county or corporation where the criminal trial is to be held,
the court may summon the necessary jurors from another county or
corporation.1 The court is allowed a wide discretion in the applica-
tion of this statute and unless it is clearly abused, the trial court will
not be reversed.2 It has been held that if an impartial jury is obtained
in the county, there is a conclusive presumption that the motion for
a change of venire was unfounded.3 It has also been held that this
section is not in violation of the constitutional provision which pro-
vides for jury of one's vincinage.
4
OVA. CODE ANN. §§ 8-189 and 8-19o (Repl. Vol. 1957).
WA. CODE ANN. § 19.1-216 (Repl. Vol. 196o). This statute also provides that if
only one alternate juror is needed, due to the death or discharge of a regular juror,
and there are two, the court shall select by lot which one is to serve.
'VA. CODE ANN. § 19.1-212 (Repl. Vol. 196o). But there must be more than mere
inconvenience in obtaining the jury. "It must appear that impartial jurors cannot
with reasonable effort be obtained in the jurisdiction and that there is a necessity for
summoning them from without it." Newberry v. Commonwealth, 192 Va. 819, 826,
66 S.E.2d 841, 845 (1951).
2Newberry v. Commonwealth, 192 Va. at 827, 66 S.E.2d at 845-46; Rees v. Com-
monwealth, 2o3 Va. 85o, 859-62, 127 S.E.2d 406, 413 (1962); Pannill v. Common-
wealth, x85 Va. at 244, 252, 38 S.E.2d 457, 461 (1946); Webb v. Commonwealth, 154
Va. at 866, 872, 152 S.E. 366, 367-68 (193o); Wood v. Commonwealth, 146 Va. 296,
3o3, 135 S.E. 895, 897 (1926); Looney v. Commonwealth, 115 Va. 921, 924, 78 S.E.
625, 626 (1913); Cahoon v. Commonwealth, 62 Va. (21 Gratt.) 822, 833 (1871).
3Bowles v. Commonwealth, io 3 Va. 816, 823, 48 S.E. 527, 529 (1904); Webb v.
Commonwealth, 154 Va. at 872, 152 S.E. at 367-68; Pannill v. Commonwealth, 185
Va. at 252, 38 S.E.2d at 461.
Also, the court may refuse to summon a jury from another jurisdiction until
the attempts to obtain an impartial jury from within the county or corporation have
been exhausted. Pannill v. Commonwealth, 185 Va. at 252, 38 S.E.2d at 461; and
Puryear v. Commonwealth, 83 Va. 51, 53, 1 S.E. 512, 514 (1887).
There are certain things which alone do not warrant a change in venire: Wood
v. Commonwealth, 146 Va. 296, 302-03, 135 S.E. 895, 897-98 (1926) (removal of
the prisoner from the county jail for fear of violence two months before trial);
Hampton v. Commonwealth, 19o Va. 531, 545-48, 58 S.E.2d 288, 294 (1950) (news
papers' carrying the story of the crime); Rees v. Commonwealth, 2o3 Va. at 859-62,
127 S.E.2d at 414-15 (jury's short deliberation); Rees v. Commonwealth, 203 Va. at
859, 127 S.E.2d at 412 (newspapers' carrying the story of the crime).
ANewberry v. Commonwealth, 192 Va. at 827, 66 S.E.2d at 843-45; Karnes v.
Commonwealth, 125 Va. 758, 762-63, 99 S.E. 562 (1919). See Richards v. Common-
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15.07-6 Failure of Juror to Attend.
If a juror fails to attend as required he is subject to a fine.1
15.07-7 Irregularities
Most irregularities are covered by section 19.1-2oi which provides
that irregularities in the drawing of the jury are to be deemed waived
unless objected to before the jury is sworn or unless it appears that
the irregularity was intentional or such that would cause injustice.1
This section covers errors in the procedure outlined in Title 19 as
well as the procedure (the alternate one for misdemeanors) outlined
in Tite 8.2 All irregularities, however, are not covered by this saving
clause. A failure of the clerk to attest the writ is fatally defective; 3
corrupt summoning of the jury by an officer subjects the officer to fine
and forfeiture of office; 4 and a person is subject to fine if he attempts
to have a particular juror summoned so that the juror will find a par-
ticular verdict.5
The Supreme Court of Appeals has said, regarding irregularities,
that the court proposes to keep section 19.1-201 in mind and "to re-
quire those who rely upon insignificant irregularities to show either
abuse of power or some other substantial injustice to the accused." 6
wealth, 1o7 Va. 881, 887, 59 S.E. 1104, iio6 (19o8).
'VA. CODE ANN. § 19.1-2o5 (Repl. Vol. 196o), provides for a fine of from five
to fifty dollars.
'Riddick v. Commonwealth, 135 Va. 724, 726, 115 S.E. 523, 524 (1923); Wallen
v. Commonwealth, 134 Va. 773, 779, 114 S.E. 786, 788-89 (1922) (verbal direction
to the sheriff to summon jurors from another county); Karnes v. Commonwealth,
125 Va. 758, 761-62, 99 S.E. 562, 563 ('919); Green v. Commonwealth, 122 Va. 862, 867-
68, 94 S.E. 940, 941 (1918) (variance in the names of the indictment and on the
writ of those indicted); Barnes v. Commonwealth, 92 Va. 794, 8ol-02, 23 S.E. 784,
786 (1895) (record failed to show that the jurors were from from exception, but no
objection was made in the trial court). It has been held that if the error was ap-
parent on the face of the writ, it did not have to be pointed out before the jury
was sworn nor does prejudice have to be shown. Wash v. Commonwealth, 67 Va.
(6 Gratt.) 530, 537-38 (1861).
WVA. CODE ANN. § 19.1-201 (Repl. Vol. 196o), says that irregularities in "any
writ of venire facias" are covered by this section. Section 8-202 is the corresponding
one in Title 8, but it is specifically excluded by § 19.1-2o6 from application to crim-
inal cases.
WA. CONsT. art. VI § 1o6 (1902). Mitchell v. Commonwealth, 89 Va. 826, 829,
17 S.E. 480, 481 (1873).
'VA. CODE ANN. § 18.1-296 (Repl. Vol. 196o). The fine is not to exceed five hun-
dred dollars.
WA. CODE ANN. § 18.1-297 (Repl. Vol. 196o). The fine is not to exceed five hun-
dred dollars.
0Palmer v. Commonwealth, 143 Va. 592, 6oo, 130 S.E. 398, 400 (1925). Also see,
Cox v. Commonwealth, 186 Va. 798, 803-04, 44 S.E.2d 363, 365 (1947); Thacher v.
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15.07-8 Compensation
Jurors are to receive five dollars for each day of attendance and
seven cents per mile for travel on each of those days. The amount is
to be paid out of the county or corporation levy.'
ROBERT H. POWELL, IP
Commonwealth, 157 Va. 836, 843, I6o S.E. 65, 67 (1931) (objection after verdict to
irregularity arising from jury's being selected from an outdated list came too late
when it was not shown that the defendant was injured); Patrick v. Commonwealth,
115 Va. 933, 938, 78 S.E. 628, 630-31 (1931) (intentional error made when judge
issued general order to clerk, commanding him to draw and place the names of
thirty persons on the list); Ashlock v. Commonwealth, io8 Va. 877, 879, 61 S.E.
752, 753 (19o8) (objection after verdict comes too late); Thurman v. Commonwealth,
107 Va. 912, 915-16, 6o S.E. 99, 1oo (19o8); Hoback v. Commonwealth, 104 Va. 871,
879, 52 S.E. 575, 578 (19o6) (this section does not cure fundamental errors); and
Short v. Commonwealth, go Va. 96, 98, 17 S.E. 786, 787 (1893) (too late on appeal
to make an objection when no injury to the accused is shown).
'VA. CODE ANN. § 19.1-218 (Repl. Vol. 196o). See VA. CODE ANN. § 19.1-219 (Repl.
Vol. 196o), for payment of jurors for the Circuit Court of Richmond.
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